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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
 

UNITED STATES OF AMERICA 
 

v. 
 

MOHAMMED KAMIN 
 
 

 
P-002 

 
Defense Response 

 
To Government Motion for Appropriate Relief: 

Request for Additional 120-day Continuance 
 

18 May 2009 
 

 
1. Timeliness:     This Response is timely filed.  See RC 3.6.b.  
 
2. Relief Sought:     In response to the government’s request for the proceedings to 
be continued until 17 September 2009, detailed defense counsel for Mr. Mohammed 
Kamin1 respectfully requests the Commission establish forthwith a docket order that sets 
a date for the next pretrial hearing to be held as soon as practicable in Guantanamo Bay, 
Cuba to litigate the following matters:2 
 
 a.   The “scope” of the continuance, including, primarily, whether the 
Commission may issue orders that resolve discovery disputes and still “preserve the 
status quo as it existed on January 22, 2009;” and 
 

b. Motions pending related to discovery: D-014 through D-021. 
 
3. Overview: Though the parties agree that an additional 120-day continuance is 
appropriate to amend the law in a manner that will inure to the benefit of Mr. Kamin, the 
parties disagree with the “scope and effect” of the continuance sought.  The purpose of 
this Response is to discuss the defense opposition to a complete “halt” to the proceedings 
during the next 120-days (as occurred during the preceding 120-days) as forward 

                                                 
1  Detailed defense counsel file this Motion solely under the authority provided by the Commission on 21 
May 2008 that detailed defense counsel shall represent the accused in this case and engage in the discovery 
process.  The Commission ordered detailed defense counsel to represent Mr. Kamin because “the statute 
requires it” and because “discovery issues and all of the information that would be necessary for you to get 
your defense rolling.”  See Transcript of Hearing ICO United States v. Kamin, May 21, 2008 (Draft), pg. 
42.  Lacking authority from Mr. Kamin to do anything in his defense, detailed defense counsel concur that 
they can, and will, ethically engage in the discovery process to be prepared if, in the future, Mr. Kamin 
were to allow detailed defense counsel to fully represent him.  CPT West was detailed to the case on 29 
January 2009, after the 21 May 2008 hearing. 
 
2 This is the third filing wherein the defense has requested a hearing.  See Defense Response, P-001, 30 
January 2009; Defense Motion for a Docket Order, D-025, 11 May 2009.  The defense hereby incorporates 
the facts and discussion included therein. 
 

1 



progress must be made in the production of discovery.3  In furtherance of its desire to 
“preserve the status quo,” the government attempts to strip the Commission of the 
authority to take any action on the case, deny the defense a forum to seek any relief, and 
wholly ignore the reality that while the government jostles with the politics and policy 
proposals regarding the detainees in Guantanamo Bay, Mr. Kamin remains a prisoner 
confined to a small windowless cell on a remote island thousands of miles from his home.  
Through its proposed “scope of request,” the government makes a mockery of the notion 
that a judge, disinterested in the outcome and committed to procedures designed to ensure 
independence, is actually in charge of the proceedings and not the President of the United 
States.  The Military Judge, and not the government, is entitled to dictate the order and 
manner in which proceedings in this case will take place.  What the defense seeks is for 
the Commission to uphold the law as it is written to enforce the entitlement to hear oral 
argument on matters pending that will not substantially alter the “status quo” of the case, 
nor compromise or contradict any of the proposed rule changes submitted to the Congress 
on 15 May 2009. 
 
4. Burden and Standard of Proof: The defense concurs with the prosecution 
that, as the moving party, the government bears the burden of persuasion that an 
additional 120-day continuance is in the interests of justice.  See R.M.C. 905(c).  
Additionally, the government bears the burden to persuade that the Commission should 
“not take any actions in this case – whether or not any ‘sessions’ of court are involved – 
with the exception of any rulings the court must make (including a ruling on the instant 
motion itself) in order to preserve the status quo as of this date to the greatest extent 
practicable.”  See id; Government Motion, P-002, ¶ 7.   
 
5. Facts:     

a. Mr. Mohammed Kamin is a native of Afghanistan.  He was captured in the 
Khowst Region, Afghanistan on or about 14 May 2003.  Shortly thereafter, he was 
transferred to Bagram Air Base, Afghanistan, where he was detained in the custody of the 
United States.  In September 2004, Mr. Kamin was transferred to the U.S. Naval Station, 
Guantanamo Bay, Cuba (GTMO) where he continues to be held in isolation and pretrial 
confinement under the detention authority of the Commander, Joint Task Force 
Guantanamo (JTF-GTMO).  He has been confined as a prisoner of the United States for 
two thousand one hundred ninety-four (2,194) consecutive days. 

 
b. On 5 December 2008, the defense filed eight Motions to Compel 

Discovery (D-014 through D-021).  On 11 December 2008, the defense filed a Special 
Request for Relief (D-022) requesting the hearing scheduled for 17 December be 
continued until the week of 12-16 January 2009.  The basis of this request was, inter alia, 
the government’s stated intent to provide much of the discovery at issue thereby 
rendering moot several of the motions pending.  The government did not oppose the 
request.  To date, none of the discovery promised by the government has been provided 
to the defense. 
                                                 
3 In addition to the two motions filed requesting a hearing on discovery, the defense preserved its right to 
seek a hearing on this issue in a notice to the Military Commissions Trial Judiciary, dated 15 May 2009.  
See Attachment A. 
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c. On 23 January 2009, the government filed a Motion for Appropriate Relief 

(P-001), seeking a 120-day continuance of the proceedings “at the direction of the 
President of the United States and the Secretary of Defense.”   

 
d. On 30 January 2009, the defense filed its response to P-001 wherein it 

stated that “if the Military Judge grants the government’s requested relief for a 
continuance until 20 May 2009, the defense respectfully requests the Commission 
establish forthwith a trial schedule and set a date for the first hearing to be held on 
Thursday, 21 May 2009 in Guantanamo Bay, Cuba to litigate motions pending related to 
discovery.”  Defense Response, P-001, ¶¶ 2, 6.VI.a, 30 January 2009. 

 
e. On 9 February 2009, the Military Judge granted P-001 and found, “[f]or 

good cause shown, the Commission finds the interests of justice are served by continuing 
the proceedings until 20 May 2009.”  Commission Ruling, P-001, ¶ 3.c, 9 February 2009.  
Additionally, the Commission found that “[d]uring the pendency of this continuance, 
discovery may continue.”  Id., ¶ 4.  The Commission declined to rule on the defense 
request that it establish a trial schedule and set a date for the next hearing. 

 
f. Despite the Military Judge’s order that “discovery may continue,” the last 

production of discovery in this case occurred on 22 December 2008.4  Additionally, trial 
counsel informs that during the ongoing “halt” or continuance of the case, they are 
prohibited by the “equity owners,” as a matter of policy, from producing any classified 
discovery to the defense.   

 
g. On 15 May 2009, the government filed a Motion for Appropriate Relief 

(P-002) seeking an additional 120-day continuance of the proceedings until 17 September 
2009. 
 
6. Discussion: 

 a. The defense concurs with the government that the “interests of justice” are 
best served by allowing the government additional time to work with the Congress to 
revise the rules governing trial by military commission to ensure additional rights and 
protections are afforded to Mr. Kamin.  However, “justice” also requires that forward 
progress simultaneously be made to allow Mr. Kamin’s detailed defense counsel the 
opportunity to fully prepare his defense in the event that the sworn charges are actually 
tried by the military commission specifically convened by the Convening Authority for 
this case.   
 
 b. The purpose of this Response is to highlight and discuss the parties 
disagreement on the “scope or effect” of the continuance sought.  The government 
acknowledges that “questions have arisen concerning the scope and effect of 
continuances that the Government has sought and that judges have granted in 
                                                 
4 This date corrects an error in a previous defense filing, D-025, stating that the last production occurred on 
29 October 2008. 
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commissions cases.”  Government Motion, P-002, ¶ 7.  The government thereafter notes 
that it “wishes to clarify the scope of the continuance that it now seeks” by stating its 
purpose is “to preserve the status quo as it existed on January 22, 2009, and as it exists on 
this date, and to preclude any unnecessary judicial decisions on contested questions until 
the President decides whether and on what terms, and as to which accused, the military 
commissions will resume.”5 Id.  In other words, the government seeks to strip the 
Commission of the authority to take any action on the case (except ruling on the present 
motion in a manner that ensures full compliance with the Executive Order issued by the 
President), deny the defense a forum to seek any relief (though, the government does not 
object to the defense submitting any filings, “if they wish”), and wholly ignores the 
reality that while the government jostles with the politics and policy proposals regarding 
the detainees in Guantanamo Bay, Mr. Kamin remains a prisoner confined to a small 
windowless cell on a remote island thousands of miles from his home. 
 

c. Through its proposed “scope of request,” the government makes a 
mockery of the notion that a judge, “disinterested in the outcome and committed to 
procedures designed to ensure its own independence” is actually in charge of the 
proceedings and not the President of the United States.6  Boumediene v. Bush, 128 S.Ct. 
2229, 2269 (2008).  “The military commission was not born of a desire to dispense a 
more summary form of justice than is afforded by court-martial; it developed, rather, as a 
tribunal of necessity to be employed when courts-martial lacked jurisdiction over either 
the accused or the subject matter.” Hamdan v. Rumsfeld, 126 S.Ct. 2749, 2792 (2006).  In 
order to foster public confidence, it is vital that the military judges presiding over the 
commissions, like federal judges in Article III courts, be independent.  An independent 
judge serves as the “‘last sentinel’ against unlawful command influence.”  United States 
v. Harvey, 64 M.J. 13, 18 (C.A.A.F. 2006) (citing United States v. Biagase, 50 M.J. 143, 
152 (C.A.A.F. 1999)).  Cases in the public eye, such as that of Mr. Kamin and every 
other detainee in Guantanamo Bay, require even higher scrutiny and greater safeguards 
against command control of the proceedings to avoid any appearance of impropriety.  
United States v. Lewis, 63 M.J. 405, 415 (citing United States v. Simpson, 58 M.J. 368, 
374 (C.A.A.F. 2003)).   

 
d. In April 2008, the decision was made to refer the sworn charges against 

Mohammed Kamin for trial by military commission (and re-referred in January 2009).  
The government’s proposed interpretation of the “scope and effect” of its request rashly 
ignores the reality that charges remain pending and relies upon a fanciful theory that the 

                                                 
5 The government offers as a footnote two orders previously issued in other commission cases which infer 
that calling the court “into session” appears to be the line not to be crossed that would violate Executive 
Order 13492.  See Government Motion, P-002, fn. 3.  As discussed, infra, while the government may be 
beholden to this line, the Military Judge most certainly is not.  
 
6  The defense previously made this argument to support its request for an abatement of the charges.  See 
Defense Response, P-001, ¶ 6.IV.c (“If the Commission were to interpret the EO as the prosecution 
requests and the Secretary of Defense has ordered, that “halted” means a continuance, the Military Judge 
would be required to make a finding that acknowledges that the President of the United States exerted 
unlawful influence over the action of the Military Commission and the professional judgment of the trial 
counsel.  Essentially, the Military Judge would be forced to accept the “interests of justice” argument 
because the President has ordered him to do so.”). 
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Military Judge should cede all authority over the proceedings simply because “[t]he 
status of the accused in the above-captioned case is under active consideration by one of 
the Task Force’s Detainee Review Teams.”  Government Motion, P-002, ¶ 5.f; see also 
Declaration of Matthew G. Olsen, ¶ 7, 14 May 2009, Government Motion, P-002, 
Attachment F (“No final decisions have yet been made whether to continue to prosecute 
detainees currently charged in the military commission systems before the commissions 
or whether to prosecute these individuals in Article III courts.”).   

 
e. The Military Judge, and not the government, is entitled to dictate the order 

and manner in which proceedings in this case will take place.  This is true both by virtue 
of the authority generally vested within any judge under the doctrine of separation of 
powers and by the authority specifically granted to the Military Judge in this case by the 
Congress with the passage of the Military Commissions Act of 2006 (“M.C.A.”) and the 
Secretary of Defense with the promulgation of the Manual for Military Commissions.  
See, e.g., R.M.C. 801(a)(3) (“[t]he Military Judge shall: … exercise reasonable control 
over the proceedings to promote the purposes” of the Rules for Military Commissions 
and the Manual for Military Commissions.); Discussion (“The Military Judge may … 
prescribe the manner and order in which the proceedings may take place.”).  
Additionally, Mr. Kamin was arraigned on the charge on 21 May 2008.  “[B]y the time 
an accused is arraigned, a change in the speedy trial landscape has taken place.  This is 
because after arraignment, ‘the power of the military judge to process the case increases, 
and the power of the [Government] to affect the case decreases.’” United States v. 
Cooper, 58 M.J. 54, 60 (C.A.A.F. 2003) (quoting United States v. Doty, 51 M.J. 464, 
465-66 (C.A.A.F. 1999)).  Any outside influence directed toward the Military Judge after 
this point tends to “deprive the accused of his right to a forum where impartiality is not 
impaired because the court personnel have a personal interest in not incurring reprisals by 
the convening authority due to a failure to reach his intended result.”  United States v. 
Thomas, 22 M.J. 388, 393 (C.M.A. 1986). 

 
f. The defense believes the better interpretation of the “scope and effect” of 

the 120-day continuance sought is that the Military Judge can issue orders that resolve 
discovery disputes, hear petitions for relief sought related to Mr. Kamin’s condition of 
confinement, order an inquiry into the mental capacity of the accused, and adjudicate 
other administrative matters related to scheduling of the proceedings.  None of these 
matters, if even they are contested by the parties, substantially alter the “status quo” of 
the case, nor are they issues in any way related to the proposed rule changes submitted to 
the Congress on 15 May 2009.  See Government Motion, P-002, Attachment D (Letter of 
Secretary of Defense to Chairman Levin and Chairman Skelton), Attachment G 
(Declaration of Mr. J. Bradford Weigmann and COL Mark Martins).  They are matters, 
however, that will substantially contribute to the defense preparation of the case.   

 
 g. “Upon request, either party is entitled to an R.M.C. 803 session to present 
oral argument or have an evidentiary hearing concerning the disposition of written 
motions.”  R.M.C. 905(h).  This is because, “[f]or more than a century the central 
meaning of procedural due process has been clear: parties whose rights are to be affected 
are entitled to be heard... .”  Hamdi v. Rumsfeld, 542 U.S. 507, 533, 124 S.Ct. 2633, 2649 
(2004) (quoting Fuentes v. Shevin, 407 U.S. 67, 80, 92 S.Ct. 1983 (1972) (additional 
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citations omitted)).  What the defense seeks is for the Commission to uphold the law as it 
is written to enforce the entitlement to hear oral argument.  The first argument would be 
to address whether the Commission can hear oral argument on pending motions related to 
discovery disputes and, if so, actual argument on the substance of the disputes.  In 
essence, the defense requests to present oral argument on whether it will be permitted to 
present oral argument.  This quirky statement results from the conundrum created by the 
government’s proposed scope of the continuance request. 
 
 h. Moreover, if the government wishes to avoid any Commission “sessions” 
in this case to ensure compliance with the President’s order that all commission cases be 
“halted,” it has other options available to it.  The M.C.A. delegates from the Congress to 
the Secretary of Defense the power to convene a military commission under the Code and 
establish rules of procedure consistent with the M.C.A. for that commission.  See 10 
U.S.C. §§ 948h, 949a(a).  Those rules of procedure, approved as the Rules for Military 
Commissions (“R.M.C.”), give the Secretary of Defense or a designated convening 
authority the authority to consider charges and, if necessary, refer them for trial by 
military commission or dismiss them. See R.M.C. 601, 401(b) (emphasis added).  Once 
charges are referred, the rules give the Secretary of Defense the authority to withdraw the 
charges, and withdrawn charges should be dismissed.  Id.  In fact, the Secretary of 
Defense was directly advised of this option by Mr. Johnson, the Department of Defense 
General Counsel, on 13 May 2009.  See Government Motion, P-002, Attachment D (“If 
the motions for continuance are denied, we will have to withdraw the referred cases to 
comply with the terms of the Executive Order.”).  This option may be unattractive to the 
government which seeks to preserve the “status quo,” but is the only viable option, short 
of the defense position, that preserves the integrity of the Commission and the rights of 
Mr. Kamin. 
 

i. A complete “halt” to the proceedings will significantly prejudice Mr. 
Kamin.  In reviewing claims for speedy trial violations, courts have formulated the 
following factors to consider: (1) the length of delay; (2) the reasons for delay; (3) 
whether the accused made a demand for speedy trial; and (4) the prejudice to the accused.  
See United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007) (quoting United States v. 
Mizgla, 61 M.J. 122, 129; citing Barker v. Wingo, 407 U.S. 514, 530 (1972)).  Although 
the speedy trial rules applicable to trial by military commission may be different than a 
military court-martial or civilian judicial proceeding, the analysis as to prejudice upon the 
accused if a continuance is granted is germane to the present motion.  The test for 
prejudice is: 

 
Prejudice, of course, should be assessed in the light of the 

interests of defendants which the speedy trial right was designed to 
protect.  This Court has identified three such interests: (1) to 
prevent oppressive pretrial incarceration; (2) to minimize anxiety 
and concern of the accused; and (3) to limit the possibility that the 
defense will be impaired.  Of these, the most serious is the last, 
because the inability of a defendant adequately to prepare his case 
skews the fairness of the entire system.  Id. at 257 (quoting Barker, 
407 U.S. at 532).    
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j. Considering these prejudice factors, additional delay extends Mr. Kamin’s 

pretrial confinement (now entering day two thousand one hundred ninety-four), extends 
the period in which he sits accused of serious charges of material support for terrorism, 
and impairs his ability to present a defense at trial.  See generally 7 Am. Jur. 2d Proof of 
Facts 477, §§ 1-25 (2008).  Mr. Kamin’s lengthy pretrial confinement is first and 
foremost inconsistent with his presumption of innocence.  See, e.g., United States v 
MacDonald, 456 U.S. 1 (1982); Smith v. Hooey, 393 U.S. 374 (1969); John C. Godbold, 
Speedy Trial:  Major Surgery for a National Ill, 24 ALA L REV 265, 272 (1972).  Mr. 
Kamin’s ability to present a defense at trial is weakened by lengthy delay in that over 
time witnesses to the alleged offense disappear, become unavailable, or simply unable to 
recall the events in question.  The same can be said for Mr. Kamin’s ability to aid his 
defense team, testify generally in his own defense, or to testify specifically regarding 
certain alibi or exculpatory evidence to the charged offenses.  See Cossio, 64 M.J. at 256. 

 
k.  If the Commission interprets the “scope of request” as the government 

proposes, Mr. Kamin, or the detailed defense counsel ordered by the Commission to 
represent him, will not have the ability to adequately prepare his case.  Outstanding 
discovery issues will not be adjudicated, a second 706 Board will not be conducted, and 
Mr. Kamin will have no forum until 17 September 2009 to adjudicate any matters or 
enforce his rights.   
 
7. Request for Oral Argument:   As it is entitled, the defense respectfully requests 
oral argument. See R.M.C. 905(h).   
 
8. Witness Request: None. 
  
9. Additional Information:  "The Military Judge has the sole authority to determine 
whether or not any given matter shall be released."  See RC 3.9.c; see also R.M.C. 801; 
Reg. ¶¶ 19-5, 19-6.  The Commission should seek to strike a balance of protecting Mr. 
Kamin's right to a fair trial, the improper or unwarranted publicity pertaining to the case, 
and the public understanding of the Military Commissions.  See Reg. ¶ 19-1.  The release 
of pleadings and rulings is essential for the public, writ large, to be able to assess and 
evaluate the legitimacy of United States judicial proceedings being held on a military 
base overseas and in a fortified courtroom.  At a minimum, providing the public 
the opportunity to read and evaluate the pleadings and rulings would contribute to Mr. 
Kamin being able to have a "public trial."  See U.S. Constitution, Sixth Amendment.  
This is especially true of the present motion as the sole basis for the continuance sought 
by the government is the “interests of justice.”  The defense hereby respectfully requests 
that the Military Judge authorize the Assistant Secretary of Defense for Public Affairs (or 
designee) to release this pleading and any and all responses, replies, and/or rulings under 
the same designation to the public at the earliest possible date. 
 
10. Attachments: 
 

A. Email of LT Federico, 15 May 2009 at 1549L  
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ATTACHMENT A 
 



From: Federico, Richard LT OSD OMC Defense  
Sent: Friday, May 15, 2009 3:49 PM 
To: MLA dd - OMC Trial Judiciary 
Cc: West, Clay CPT OSD OMC Defense; Avery, Theresa TSgt OSD OMC 
Defense; Masciola, Peter COL OSD OMC Defense; Berrigan, Michael Mr OSD 
OMC Defense; Trest, Rachel LT OSD OMC Prosecution; Boehman, Michael LTC 
OSD OMC Prosecution; Gomes, Javier SSgt OSD OMC Prosecution; Morris, 
Lawrence COL on, Douglas LtCol OSD OMC 
Prosecution; ; Murphy, John CAPT OSD OMC 
Prosecution;  Prosecution 
Subject: RE: United States v. Mohammed Kamin: Government Motion for 
Appropriate Relief (120 Day Continuance) (U) 
 
UNCLASSIFIED 
 
Military Commissions Trial Judiciary: 
 
The prosecution correctly noted that the defense does not oppose the 
requested relief as, based upon the representations made by the 
prosecution, the President's Statement on Military Commissions, and the 
proposed rule changes submitted to Congress, it is foreseeable that the 
rules governing military commissions will likely be amended in a manner 
that will inure to the benefit of Mr. Kamin.  However, the defense will 
likely file a Response to the government motion, within the time 
permitted under RC 3.6.b, and does not waive the right to seek any 
relief, including, potentially, a request for oral argument on this 
matter. 
 
Additionally, the defense opposes the imposition of a complete "halt" 
to the proceedings during the next 120-days (as occurred during the 
preceding 120-days) as forward progress must be made in the production 
of discovery.  As such, the defense hereby provides notice to the 
Commission that it reasserts the relief requested in its Motion of 11 
May 2009 (D-025) and respectfully requests the Commission issue a 
Docket Order forthwith that sets a date for the next pretrial hearing 
to be held on Wednesday, 20 May 2009 (or the soonest date practicable 
thereafter) in Guantanamo Bay, Cuba to litigate motions pending related 
to discovery. 
 
Very Respectfully, 
 
Richard E.N. Federico 
Lieutenant, JAG Corps, U.S. Navy 
Defense Counsel 
 
Office of the Chief Defense Counsel 
Office of the Military Commission 

C. 
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